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FILED/ACCEPTED 

BY HAND DELIVERY 
Marlene H. Dortch, Esq. 
Secretary 
Federal Communications Commission 
445 12'~ Street, sw 
Washington, DC 20554 

SEP 1 8 2007 
Federa Communications Commission 

Office of the Secretary 

Re: Ex Parte Notice, Establishment of Rules and Policies for  the Digital Audio Radio 
Satellite Service in the 1210-236OMHz Frequency Band, IB Docket No. 95-91, 
GEN Docket No. 90-357, RM-8610; WCS License Renewal Applications of NW 
Spectrum Co. and WCS Wireless License Subsidiary, LLC, ULS Files Nos. 
0003001466,0003001467,0003001468,000300l469,0003001470,0003001471, 
0003001472,0003001473,0003001474,0003001475,0003001476,0003001477, 
0003001478,0003001479,0003001448,0003001449,0003001450,0003001451, 
0003001452,0003001453,000300l454,0003001455,0003001456,0003001457, 
0003001458,0003001459,0003001460,0003001461,0003001462, and 
0003001463 

Dear Ms. Dortch: 

I am writing on behalf of Green Flag Wireless, LLC, an applicant for certain WCS 
licenses, some of which are mutually exclusive with the applications of NW Spectrum Co. and 
WCS Wireless License Subsidiary, LLC (collectively, "NextWave"). NextWave's attorneys 
recently filed an exparte notification indicating that its representatives had met with the 
Commission's staff (1) to urge adoption of technical rules that will permit coexistence of WCS 
spectrum with SDARS spectrum, and (2) to urge the grant of pending WCS renewal applications, 
including NextWave's. 

Green Flag has no objection to the first presentation by NextWave since Green Flag also 
supports a practical technical solution to SDAFWWCS coexistence, and such a solution does not 
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go the grant or denial of any particular application. However, we take strong exception to 
NextWave advocating the grant of its own applications which are mutually exclusive with ours, 
Such a presentation in the absence of Green Flag was plainly prohibited by Section 1,1208 of the 
Commission’s rules. Once mutually exclusive applications are filed, the proceeding necessarily 
becomes a restricted one in which ex parte contacts going to the grant or denial of the competing 
applications are strictly forbidden. Here NextWave unquestionably knew that there were 
competing applications since it has been engaged in an exchange of pleadings with Snapline 
Communications, Inc., another applicant for the WCS channels presently licensed to NextWave. 
See attachment. 

Green Flag is deeply troubled that discussions urging favorable action on NextWave’s 
applications have occurred, to Green Flag’s detriment, in violation of the rules. We are 
particularly concerned that NextWave has been advocating that the Commission take a position 
with respect to the availability of a renewal expectancy - one of the key issues to be decided in 
the comparative proceeding - without any opportunity for input from its competing applicants. 
Because they taint the very integrity of an agency’s decision-making process, violations of the ex 
parte rules are viewed with extreme disfavor by the courts. See, for example, Sangamon Valley 
Television Corp. v. United States, 269 F.2d 221, 18 R.R. 2109 (D.C. Cir. 1959): “Agency action 
that substantially and prejudicially violates the agency’s rules cannot stand.” Jacksonville 
Broadcasting Corp v. FCC, 348 F.2d 75 (D.C. Cir. 1965): “The public interest cannot be 
reconciled with leaving in effect grants which . . . were in significant part the result of extra- 
judicial representations and influences.” Indeed, so gravely are exparte violations viewed that 
the Commission’s own rules provide that “a party who has violated or caused the violation of 
any provision of this subpart may be required to show cause why his or her claim or interest in 
the proceeding should not be dismissed, denied, disregarded or otherwise adversely affected.” 
47 C.F.R. 1.1216. 

We therefore request that NextWave be directed to provide the undersigned (and any 
other MX applicant) with a detailed account of its presentation on September 5,2007 (or any 
other date) regarding its own applications or those of its competitors, including any documents 
given or shown to the staff on this or any other occasion. Green Flag further requests that it be 
advised of any other meetings scheduled with NextWave (or other WCS renewal applicants) 
regarding these applications so that it can have an opportunity to fairly present its views on the 
matters discussed. Finally, Green Flag urges the Commission to move toward a prompt 
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resolution of the mutual exclusivity of these applications by commencement of an appropriate 
comparative proceeding. 

Respecthlly submitted, 

Donald J. d s  
Counsel for Green Flag Wireless, LLC 

DJE:deb 

cc: Cathy Massey 
Roger Noel 
Kathy Harris 
Fred Campbell 
Jennifer L. Richter, Esq. 
Stephen Roberts (Snapline Communications) 
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COPY 

August 8,2007 

Marlene Donch 

Federal Communications Commission 

Washington, Dc 20554 

Secretary 

445 12* Street, S.W. 

FILED/ACCEP~ED 
AUG - 8 2007 

Re: Giant of WCS License Renewal Applications 
NW Spectrum CO. and WCS Wi5reless License Subsidiary, LLC 
File Nos. 0003001466,0003001467,0003001468,0003001469,0003001470, 
0003001471, 0003001472,0003001473,0003001474,0003001475,0003001476, 
0003001477, MX)3001478,0003001479,0003001448,0003001449,0003001450, 
0003001451,0003001452,0003001453, ~3001454,0003001455,0003001456, 
0003001457,0003001458,0003001459,0003001460.0003001461,0003001462, and 
0003001463 

Dear. Ms. Donch: 

On Jdy27,2007, Snaphe Communicatons, LLC CSnaphe”) filed a letter (“Snapline Letter”) 
urging, in the alternative, rhar the Commission either grant its “competitive applications” for 
NextWave’s WCS specuum,’ or hold a comparative hearing to evaluate NextWave’s renewal 
appkauons against Snaphe’s filngs? In the instanr leaer NextWave briefly responds to several 
material misstatements in the Snapline Letter and reiterates its request that the Conmission act 
quickly to grant NextWave’s WCS license m e d  applications. 

Fin& and most importantly, Snapline has not filed any valid applications for NextWave’s spectrum. 
?he Commission dismissed the applicadons that Snapline initially filed for failure to follow proper 
procedures? Snapline did nor, as the commission’s rules require, timely refile applications for 

‘Snaphe Lellrr.Jdy27.lM)7,plge 1. 

: IlL, page 2. 

’Sa, cg, FENoucc of Dismissal dated Jdy3,2007, dismissing Fi No. 3061304, staring: ’Your application 
is dismissed for failure io coniplywirh section 1.913(d)(4) of rhe Gmmisrion’s rules, which dwcw that ~mlanually filed 
applicaiions that do nm q u i *  fees must be addressed and sent to Feded Communjcatinns Commission. 1270 
Fairfiild R o d  Gcttyshutg, Pennsylvania 173257245.“ 7ht: aplimions WR. drfcctivc in a number of respccu 
bqmd rhc s p i f i c  RWN cited bythc Commission in thc denial lerurs. 

1 
Washing ion  D C  I N o r l h e r n  Vlrglnla I N e w  Jersey I New Y o r k  1 D a l l a s  1 D o r i v e r  I Ancholage 1 O n h a .  Q a t a r  



NextWave's spectnun during rhe 30-day public norice period applicable to NextWave's renewal 

entitled to grant of I'CF "competing applications,' nor entided to a comparative bearing. There are no 
Snapline applications to p'~cess. 

Second, Snapline assens that it filed for WCS k w e s  that %me" licensed to NextWave? This 
misstatement must be corrected NextWave 'is" the licensee of all 30 of its WCS licenses. The 
Commission's d e s  make clear hat whiie r e d  applications are pending, che licensee remains 
authotized for its specnum6 The spectrum rhat is licensed UJ NextWave is not vacant and is not 
aMikble for application by Snaphe.' 

"hid, Snapline argues that NextWave is nor able to prove chat it is entided to a renewal expectancy 
for in WCS licenses because only 'holden who have rimetyconsmrcred their licenses would have an 
expectancyof renewal."n ?his position is ftmtyat odds with the content of the Commission's 
Wai.CsW? In that decision, the Commission concluded that it was in the public interest to grant 
WCS licensees an exrension of the substanrial service deadline to facilitate deployment of new 
technologies now in the f i  stages of development." Impomdy, the Commission concluded that 
"the public interest wouldbe &served bycompelling WCS licensees to devote their rcSources to tbe 

appkations: ~n view of SmTWs fadm u) fi vakd or im\y appkaations, Snaphe is neher 
I 

'Se: 47 CFRS 1934(a), (9. Alter h e  Gmmission dismbrrr an applicarion 'without pmjudice" rhc 
Coinmkion"myrap  from the applicant mthu application for the same p u p a e  at a hrer b e ,  pro* that the 
application is orherwise timely." Untimclyapplicuionr must be & m t d  CWe plill automatically &miss any 
q+xion lhat is defective because the appkam f i k d  to sign JK apphion, f3ed 10 pay the required f&g fee, or 
F i  o d e  the applicable f h g  window. lhew defects i u ~  fatal to rhe considemion of the application." Biennial 
R r g u h r o t y R c v i e w - - A n t  o f P m  1.1.13. zz, Z4,26,27,80 87,90,95,97, md 101 of the Gmmissii~r's Rules 
IO Friliurc tbe Development ad Use of the U & E ~  Lkensing System in &e W R ~  Tekcommun;cuions Services. 
Rqam~Qda13FaSkd21027,21068190(1998).  

5 Snapline Letter. page 1. 

47 (FR $1.62(a)(I). 'wherr thew L pendbg More the Commission at the h e  of expiation of license any 
proper ad k l y  apphtion for m d  of license.. .d license shall continue io effect without furrher anion by the 
Gmmivjon until such time as the Gmmission shall mak a f i i  determwdon with ~ s p e c t  to the ~~new;ll 
appli&on.* 

'47 CFR 5 l.934(a). This nrk provides that an application may be dismissed 'if the requcstcd spnuum is not 
available." NunWave has been gr;mted an extension to satisfythe substantial service Rquhnlrnts f o r b  WCS 
spectrum until JIJYZI. 20 10. Unku and until NextWave's licenses are revoked for failure to comply with Commission 
ruler, orNcxtWave faik to mm its rubstankd service requirements and. therefore, no longer h o b  its WCS licenses, the 
rpecvumLmavailable. 

* Snaphe h e r ,  page 1. 

Consolidated Request of thc WCS Coalition for Limited Waiver of Conrrruction Deddline for 132 WCT 
~ e n r e s , O h 6 ; 2 1 F ~ R e d 1 4 1 3 4 ( 2 0 0 6 ) C W a i r r r ~ )  

"idat 141-1041.7f 11-13. 

L 
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coNuucrion of stopgap, legacy srjtetns merelyto meet the]uly21,2007 construc&n deadline 
rather than consumer &mand."" As a result of this action, the deadline for NextWave to 
demonstrate s u b s t a n d  service urilizing its WCS specuum is July21,ZOtO; NmWave has not failed 
to meet any requted construction deadline. It a d d  violate every notion of fairness and due 
pmess for the Cornmission to grant WCS licensees, suchas NextWave, an extension of the 
c o d n  / substantial service deadline with one hand, and then take the licenses awaywith the 
other hand for failure u) m e t  a supplanted and ndonger-applicable connruction deadline.u 

In shott, if WCS licensees' renewal expectwy is to be based upon meecing the substantiil service 
srandard, whkh the Commission &ady has determined is nor nasonablyachievable at this time, 
then that assessment must be d e  &the licensees have made heir substantial service showings in 
a c c o h c e  with the F C s  d e r U  Given rhat Snapline concedes that 'WCS license holders who 
have timely consvucredtheir licenses would have an expectancy of nnewa;"" it must also concede 
that its c h  regarding NextWave's renewal expectancyare frivolous, since NextWave srill has 
&=e years to timely consuuct its 2.3 G& WCS licenses. Ukimately, however, there is no reason to 
delayrenewal of the WCS licenses on grounds &at licensees have not yet met their substantial 
sentice obligations because the simple fact is that these licenses will automatically terminate in the 
event such obligations are not met by the applicable deadline of JulyZ1,2010 (affording all other 
panies an oppommiryto apply for such cancelled licenses)." 

Furthennore, NextWave has held the authorizations for the WCS licenses for merely2 pars. 
During that tibe, it has complied with all FCC rules and regulations regarding the licenses, is in 

" Id. at 14141,112. 

12 Ihe Gmmissbn must note that there M no proccduns for f i  competing applicuioos for WCS 
specuum If &re were such des. md if the rules folomd the P a t  2.2 rules &g m+\v he&, rhcn 
NextWave would not be obligated to f& itr renewal erpemney showing until 60 days after an FCC Public Notice 
announcing that the renewal application and competing appljcxiins were accepted for f h .  47 CFX S 22.935(a). 

"S~pline~9~~~~tJlerheCommtsiondcchivdioconditiontherennnlunembn " p r d  ly... [LO} 
ensun: thu WCS liccnrm werr w o k  dilipdyto bring service u) thc public ... " Snaplinc h r ,  page 3. There is 
no question that the Commission hopes LO sce de bymcnt of advanced servkes in rhe 23 GI* band, using 
t h e  r k ~  arc o+ jmx now being f i B f a r  incolpontion into equipment that should become coommcrci~ 
available in the n w h .  Indeed, the Gmmission explesrly rcjected the notion of deploying kgacysystemr. 
However, ~9 the Co&ion k l l  explained, the reason it k l i n c d  to condition the renewal extension wi+- simply 
because thcn were no r e d  applicarjons pending before it ai the lLne it g m d  Ju memion - nor, as the 
Commission funher e.xphhed, c d  them be, since tiut dau MS more than 90 d v  prior to h e  expiration dare of the 
subwt licenses. Se WairaOnGrat 14141,115 (+47 CFR. 5 1949(a)). As du Gmmksion concludd. -a ruling on 
pmpcrive renewal requests would be premature." Id In my event, &re would be m purpose in adopting such a 
condition because, 1s the Commission observed in Jle W& W, licenscs chat are n a ~  m n s t d  in a c c o h c e  with 
the subscantid service rcquLemcnu by& a p p W  derdl;r - which, Y a resulr of the W & U ,  is Idv2l.ZOlO 
for k W a v e ' s  23  GHz~Lcenses - a&mti&yterminue by opedon of the F C s  rules. Sa47 f3.k §$1.946(c), 
1 SSS(a)(Z).wd 27.14(a). 

'* Snapline Lener, page I .  

S s47  CFR $4 1946(c), 1.955(a)(?).and 27.14(a). 



good sm% as a licensee, and was gmred an extension until J4-21,2010 w dem~ri~uate 
subs& service using ia WG licenses. Contrary to Snaphe's assertions, NextWave has not held 
the licenses for yean ubidmg* it$ time waidng for prices to rise. In the short period of time 
NextWave has owned the licenses, ir has worked diligently as part of the WG Coalition to address 
tlte void in final t e c h n i  rules for WCS and SDARS that necessitated atension of the substantial 
service deadline contained in the W&r W. NextWave also has devoted substantial resources, 
and is employing hundreds of engineen to develop semiconductors, chipsets and technologyht 
will & it possible to use WCS spectrum for advanced 'UPiMAx services, as the Commission 
envisioned in Waivr M, after the Gmmission adopts f d  technical Iulcs for the specuum 
NexcWave has becnworking d and will be &ding "pre-WNAX" sohnions over i ts WCS 
spectrurn in Las Vegas, Nevada in the third and fourth quarrer of 2007. NextWave is not 'biding" 
its time, but tather is eagerly pwsuing all avenues to make use of the specrmm in which it has 
invested heady. 

F o d ,  Snapline's " i n f o d  objections," which remain associated in ULS with NextWave's renewal 
applications, should be p q e d  from the system. Snapline admits that it never intended to file 
informal objections. I r  states, simply, that it did not have any other f3ng option for uploading its 
defective applications into ULS.'' Given that Snapline never intended to file informal objections, 
and in view of the fact that its 'informal objections" are actually applications that were dismissed by 
the COmmLsion on July 3,2007, there k no valid reason for ULS to continue to con& the 
" i n f o d  objections." NextWave respeddyrrquests that rhe staff address this matter without 
delay. 

Fkdy, it is telling that Snapline does not dispute chat it has a history of rapgetins NextWave with 
filings at h e  Commission, and it admits that it has not filed pcompeting applications" a&t any 
WCS licensee but NextWave. Snapline also never disputes that the p e  of its filings against 
NexWave are to delay and obsuuct NextWave's business. Gnnary to Snapline's assemons, its 
applications do m u r a t e  leal issues that the Commission must decide as to expectancy of 
renewal"'7 All issues relevant ro completion of consuuction resU;rements, which Snaphe alleges is 
essential to the question of reneud expectancyand is the crux of Snaplines filings, were addressed 
by the Commission in the Wairer W. In view of all the foregoing, Snapline's f i i  are 
unquestionablysuike pleadings or strike applications, and this mamr should be taken up by the 
Commission's Enforcement Bureau. 

I b  Snapline Lener, page 1, 'the Snaphe filings an applications r h u  compere with Ncx~Wwe's rened  
applications and not m m  -do& objccriono." See Snaphe Leaer, page 2, Snaphe merely chore rhe " n m k r "  of 
"isformal Obj,njOn* bccause ULS does not have a d e s i i b n  for compering applicahns. No inform?l obien;ons 

fikd again% NextWave's E n 4  appkarions and thus no informal objections should be associaud with 
Nenwlve's renewal applications. 

1' Snapline Lener, page 4. 

4 



For all of &e foregoing reasons, and for all the m o n s  set fonh in NextWave’s letter of July 18, 
2007 (auachedhereto as Exhibii 4, the Qxnnision shodd &pose of d Snaphe f i g s  dated to 
NextWave’s WCS specuwn NextWaw’s teruwl appkarioes sbd be ganted &ut delays0 
that important w(s work can continue and the Gmmission’s build-our expectations for NextWave 
canberealjred 

Reswcddy submitted 
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NextWave’s July 18.2007 Letter 
Regarding the Snapline Filings 

(Ex& Ex- 
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JUL 1 8  2007 July 18,2007 

Re: G a n t  of WCS License Renewal Applications 
NWSpectnun a. and WcS Widess License Subsidiary, LLC 
File Nos. 0003001466,0003001467,0003001468,0003001469,0003001470,0003001471, 
oocU001472,0003001473,0003001474,0003001475,(xxM001476,0003001477, 
0003001478, 0003001479,0003001448,0003001449,0003001450,0003001451, 
0003001452,0003001453,0003001454,0003001455,0003001456,0003001457, 
0003001458,0003001459,0003001460, 0003001461,0003001462, and 0003001463 

Dear Ms. Domh: 

NWSpemm GJ. (“NW”) and WCS Wmless License Subsidiary, UCCWCSW), each 
WCi licensees and wholty.owned indkct subsidiaries of NextWave Wmkss Inc. (collectively 
referred LO herein as ”NexcWave”), bytheir counsel, hereby request expeditious grant of the 
above-referenced WCS license renewal applications (“Renewal Appliia&ns”). 

The R e n d  Appiications were filedon April 23,2007, and we= accepted for f& on 
Miy 2,2007. No petitions to deny were filed again5t any of the Renewal Applications during the 
thmy (30) day public nodce period, which expired on June 1,2007. ‘The Gmmunicar;ons Act of 
1934. as amended (“the Act”). directs the Cornmisston to grant an application if there are no 
substantial and marerial quesdom of fact and if grant of the application would be conskxent with the 
public inrerest’ ?he NextWave Renewal Appkations saXitfyb0t.h of these requirements. 

grant -Wave, as well as dl orher WCS liensees, a threeyaremnsion of k, to July21,2010, 
The Gmmirsion recentlyderermined in a W&Wthat ic is in the public inrerest to 

Washinplan DC I Nailhein Vi lgnnta I New Jersey  I New York 1 Dallas I D o n v c t  I Anchorags I Doha.  O a t a t  



IO co~lsrmcz wcs stadops and demnstme sdmntdse&2 Giienthe cement of be W& 
W, mds;Oen the Commission’s b u i l d - o u t ~ i m  forNextwaVe andd W a  I;cetlc;ees for 
2010, there should& noquesdolrthat it& k m the public interest to p t  the R e d  
Applicarions so that impomnt WCS devebprnent work can condnw and subsmntial selvice can be 
demruuated by2010. 
effect, who are in good standing with the conrm;Ssion, who h l y  fiid tbcii license renewal 
applkations, and who have been granted an extension of rLre to sa+ substancial service punuant 
to the W & M ,  have everyleghLnate expmation of license renewal and should not be subject to 
compting applications at this critical junmm. Moreover, as to NextWave’s Renewal Applkatins 
in pattkuk, and as described h more detail below, no parry rated any substantial and material 
questions of fact about the Renewal AppuQdons, incw Snapline Communications, LLC which 
coJdjus6fydelayingordenyinggrant. 

Snapline’s First &motto File Cornoetiag Ab plications. 

&i Commission staff is aware, Snapline Communications, LLC (“Snapline”) apparently 
filed 30 “compe&g applications” against the NextWave Renewal Applications on May31,2007 
and June 1,2007: The applicarions seekuse of WCS spectrum that i s  exclusively licensed to 
NextWave and for which NextWave has until Jdy21,2010 to prove substand service. Snaphe 
did not file petitions to deny against the Renewal Applications during the 30-day notice period 
Instead, it filed “competing applicarions” &h also were uploaded into the FOCs Universal 
Licensing SFtem CLJLS”) as “informal objections” to rhe Renewal Applications. 

notice period for the Renewal Applications which closed on June 1,2007.‘ The Commission 
fodlydkmissed the Snapline applications as defective and out of compliance with FCC d e s ?  
Although it is mt now, the Snapline cotspring applications were defective in a number of 
respects beyond the rrasons cited by the Commission, including Snapline’s failure to serve 
NextWave, the current licensee, with copies of either the “competing applications” or che 
“informal objections.”6 A chart aligning NextWave’s WCS licenses, NexrWave’s Renewal 

~ h d W ~ ~ & b b . ~ & L d W & ~ ~  . Dmdbrfb 132 U T 3  L k s s ,  (MY, 21 FCX 
Rrd 14134 (ZW6) (herc&r,‘W&W). 

’ NextWave hzt neverseen daten;unped copm of the applications. The pmke f i i  dace is uoclcu. 

‘ l W c  N a i ~ ,  Rcpon No. 3119 &fayZ. 2007). 

5 S e e g . F ~ N o ~ c c o f  D’~missaldatedJuly3.2007,dismLsingFile No.3061364,stating:‘Yowappliution LI , 

dtmincd for fdm 10 complyarirh se&n 1.913(d)(4) of the Cammission’s rules. which dm that Im3unulry 
fM applicakrn &ai do nor rrquLe f s s  must be addressed and sent to Federal Gnununintiom G d i o n ,  1270 
Fairfield h a 4  -burg, Penmyh.ulia 173.2572‘15.” 

‘ Saphe sent NextWave a lcucr rtfercnckg competing appkari0N that were fiicd, bur did not provide service of 
h e  applkacions to *Wave. Srupliae alro did nor p v i d e  NesWavve wirh seMcc of the i n f o d  objjcttom.” 
The I\n and du Commiuion’s ruler require a parry d i n g  r t  a g h  an appliauon IO serve the applican~ wirh 

&censees, inchrding Nextwave, whose kenses are in fd force and 

Snapline’s f h t  set of competing applications were filed at the end of the 3Odaypublic 

2 



PAITON 80665, 
111111111 II 111 

&$cations and SnapWs competing applications is aaached hereto as E*\[ I. Copits of the 
commission ht% dhksihg the Snaphe co& applc&ms are attached hereto z Exhibit 
2. 

Snaphe s See-t m F ile - -  7 
a ,  

In view of Snapline's prior f i i  &t rhe NextWave Renewal Applications, and given 
Snaphe's failure to serve NextWave, NextWave d3igendych.d.f ULS each day for Snaphe- 
related filings against NextWave. On or about July 11,2007, NextWave noted rhat new Snapline 
competing appliitions with a date-- of Jdy 5,2007 appeared in US. NextWave printed all 
Snaphe applications it could fiid as of that date, but the applications no longer reside in ULS 
and heir fate L unclear. 

Given that the 3C-daypublic notke period for NextWaves Renewal AppIiions closed 
on June 1,2007, if the Commission has not already dismissed the second group of Snapline 
competing applications as untimely filed then it should do so immediately? Snapline's 
applications also should be dismissed because they are. once again, defective, incoqkte and 
inaccurate: and Snapline failed to serve NextWave, the current license holder, with copies of rhe 

copies of h e  f i .  S q h  did m rcrve a mpyof its filings on NelaWavc or irr cowuel nor did it q u e s t  a 
waiver of the Gmmissiin'r service ruks.47 US.C 3@§(d)(l)~Xk pcti~onershdl serve a copyof such petition on 
the applicmt.) and 47 CFR ~l.939(c)("Apcti1io~~ball m e  a copy of in petition to deny on the applicant and 
on d other kernled panics pumunt to $1.47:). SM$n 1.47 aka mqu& service of counrel. NextWave's 
counsel MS not served with myof tk Soapline filings. 47 CFK 51.47. 

7 lhe second group of Snapline compcring applbks ,  ar k a t  rhc apppplintionr NextWave could locate and print, 
do not appear to con& cornpetkg appiicrdons for NcuWave's B-Block WCS kcmcs in Boston (ICI.NB2CO) and 
Milanukec -206). 

' k c i o n  1.934 of thc Chnmi&mn's & pmvida thw dtcr thc Cnnmission dismiSscs an appkatbn 'airhoui 
prejudice" thc Conmission "may accept from rhe a p p k  rnoJler 
pmvidcd thu the application b o d u n k  h l y . "  47 C3.R 9.934(x In  thir case, Snaplitxi second aucmpr at 
f;ling compring a plicatiom for -Wave's WCS spectrum 
47 e.R. s1.934(ff 

' SeCrion 1.921 of the Cornminion's & 
requarcd on rhe applicable lomi and anyariorul information requkd by& rules in this chapter and anyruks 
pniniog to the specifii service for &h the applbion L &d." 47 CFR gt.923. Snapline's second set of 
apphriom for NextWave's wlci specuum should k dLmLscd for fdm to comply wirh Xi ruk. Section 1.934 
of rhc rules pmvidcs that the Commiuion mydismits applications thu arc 'found to be defective." 47 CFK 
51.934. Snapline's applicatiom rn borli incompkte rod inaccumle. Snaplinc answered df&clythar its 
applpplicahns involve frequencies or panmeus that arc gnndfuhcrcd. appmwd byanivcr. or invgnred with an 
existing station. but omit any hrnher da&, rendehgthe appliawns incomplete. 'Ihe purpose of rhis quotion is 
to &K the Gmmirrbn that the appbtion 'myiodude vdrniul &u WhGh is outside &e Iimirr of che exining 
rules' prhich has been gnndlinbcrcd or appmved duough a waiver. ?he waiver q u e s t  also fiilr to explain why 
'the faas surrounding rhe suhjm applic;uion is [SKI unique and unusual" More than a sutement hat  the factual 
CLcumnanCes of a siruion ue unique and u n d  is Ipsu;cd under &e Comnission'J d e s  in order for a request 
for waiver to be granted. 47 C3.R 51.925@)(2) ("Rcqwscs for waiver must contain a coniplcre explanation ill to 
why rhe &er is desired."); WAITF&ou F.CC. 418Fld 1153,1157 (D.C CL. 1967) c[A]n applicant for a 

plicarion for the sanu purpose at a luer &K, 

untimely and the applimtions muIt be dkmbsed. 

uim ;rpplkams to include in thek applic&n " dl information 
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Ocompedng applications."' E&, Snapline's applications should be dismissed because the 
spectrum it seeks is exclusivety licensed to NextWave, who has complied with all Commission 
nJes with ~v t.0 its specu~m, and b und July 21,2010 to make iu substantial service 
denwnstncion for its VUa specuum" 

snap line's Informal 

dismissed by the Commission effective Julys 2007. However, these same flings continue to 
appear in ULS as "informal objections" to Nextwave's Renewal Applications. In view of their 
formal dismissal by the CoMnirsion, these filings can no longer be considered "compering 
applications? The fJings ab0 should be dismissed as 'informal objections" to the Renewal 
AppIicattOns because they do not meet the requLemnts of informal objections as set forth in 
Section 1.41 of the Commirsion's rules.u Even assuming, mgupldo. that the Commission could 
consider rhe dismissed applications as i n f o d  objeaioii, such f h  should be dismissed and 
the NextWave Renewal ApplicarionS should be granted because the Snapline filings do not rake 
substantial or ntatelial questions of fact that the Commission must consider with respect u3 the 
Renewal Applica~ions." 

U 

As noted earlier, the first mund of Snapline competing applimions were properly 

. 

hurdle evcn at &e swting gate. When an applicvrt seek a &r of a d e .  it must plead with 
PMjnJUirythe M and circunaanccs whicb uamut such an action.'"). Snaplinef applications do not comply 

ion's rules and t h d  be d l m k d  

waiver f- 

with the appkuimn requirements of Section 1.923 and 1.925@) of the CMNNSS 
iuuncdiitely 

10 S o n  309(d)(l) of the An dtccrr a pxkbner to YIVC copies of f%s opposing an applicakm on the appfican~ 
Snapline did not YNC a copy of irr f+ on Nixswam or irs counsel nor did it q u c s r  a v&cr of the 
Commirrionf ZmLe rulc. 47 US.C 3094(a)(l)(Thc petitioner shall serve a copy of such pecirion on &e 

' 
T 

") and 47 CFR $1.939(c)CA pctiuonershaU saw a copy of is petition to deny on h e  applicant and on 
plnies ~~"IUIII w 51.47."). 

Sectha 1.934 of the Commission's rula pmvidcs dux an application m y  bc dismLsed 'if &e quested spectrum 

mvoked for fdw 
b no1 avdbk." 47 CFR 51.934- NmWavc bas ban g ~ t c d  an extension w satisfyrhe substand setvke 
requiemem for irr WCS spccwm und Jdy21, 2010. U& ad undNatWavc5 licema 
w comply whh GmmLsion rules, or NextWave fa& w m t a  ia substantid service requknrnrr ud rhereforc. no 
longer holds its W C i  licenws, the spKvum is rat mihbk. 

'* Plux nou that Snaplinc did not file u) informal objKrion a g a k  NextWave's R e d  Appbtion for 
KNLBm, rhe WTS li- for Lm ~ngel&s~r Dicgo- 

Seuion 1.4 I of he Commission's nrlcJ provide dnr an i n f o d  request for Gmmission action should "set fonh 
cbutydco&lythe lamrelied upon,he~1lroughsrhcs~ltory~nd/orreguLtoryprovt$ns (Jan9 
pumunt U) which the quest  is f a  ud under&& &f is sought, and &e inremi of the pson suhmirring the 
W+KSC." 47 CFJi S 1.934. llu Snaph  f k  fail to meet &e requilpmenrs. 

I' S I P  Mte I. 
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?he sole &e regardjng NexxWaves WCS spectrum rhat k raised in Snapline's 
a p p W m / i d o m l  objjcions is the Iack of opemGonaI service. Snapline sates the following 
in its "Publjc Inttrest Gmidenuon" &i 

Thesubject specuum has kin fallowfardythe en& dumiinof the license term ?he 
odyaction that the current Iimee has taken has been to rrqucsr an mtenswn of rLne in 
Whkh to CONCNCI. 

The public deserves to have the subject specuum p a  to use. If the subw application L 
granted Snapline is prepared to do so in rhe near:ermls 

This allegation applies to all 23 GI+ WCS spectxum the G d s i o n  has licensed The valid 
reasons that construction has not commenced in the band wen addressed by the Commission in 
the WairerCkkP As the Commission is well aware, NexWave and all other WCS licensees 
were not reslJred to make a substanrial service showing m connection with their r e d  
applications. In the W & W ,  the Commission found that it serves the public inwrest to gam all 
WCS licensees an addidoaal three years to co~uucf  W(s systems and provide subrcandal setvice.'' 
Ar aclolowledgcd by the Commission in the W & W ,  WCS licensees demonsuared rha~ they 
face facton bepnd rheirconnol which have limited their options in providing service, butthat new 
cechnobgy solutions mybe available in the near fume!' Acco-ly, Snapline's "informal 
obpdon" does not rake anyakgations that have not been considered in the public record and d.ar 
h e  G3mmksion must now molve. ?he Act directs the Commission to grant m application if there 
are no substantial and material quesuons of haL9 Given that no substantial or murial quesrionS of 
fact have been n t e d  bysnapline or anpne eke with ~spect to the f i n e d  Applications, the 
Commission should gant the Renewal Applications without delay. 

Sllapll 'ne's F-s Are S hike PleadingS, 

lhe Snaphe filings also should be dismissed because, even taken at their best, the 
Corrunission must conclude that they are suike pleadings against NextWave. The Commission 
prohibits pleadings that are filed for the purpose of causing delay? In reviewing strike pleadings, 

Is Sa: 'Public Inrerut Gmiduuton," Snaphe's filings in the ULS recordr for the Kcnewrl Applications. 

16 sa: 5 I p  nou 2. 

1' W&ctda. 113, 

I' Id. w. 
'*'If the Gnunisrion firis.. . rhn here am nonrbnvnhl and murial quadom of fact and rhu a gnm of the 
appliudon would k conriscem u+h subrmion (a) of rhir section.. ic M m a k e  h e  g m i .  denythe p i t i o n ,  and 
issue a con& sutemnt of the reasom for denying rhe pcuhn, wh;ch ruremenr s h d  diipmc of all s u h d  
issues &sed bythe perition." 47 US.C yOS(d)(Z) (cmphui added). 

*' 47 CFK 51.52 ("The sigrunve or electronic reproduction thereof by an attorney constitutes a c e d i u  by liim 
h a t  he has Rad rhe documenr; rhu to IIIC ba1 of his bowkdge. information, and belid there is good ground 10 
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&e @mission considen whether a petitianer has fkd the pleading for the primary and 
s~b~tantial purpose of detay;’ md considers many factors including the “conduct of the 
petitioner.”u To NextWave‘s h w k $ e , S n a p h l ~ ~  not &r)“compeflng qp)ahm” Or 

donnal objections” against any wcs b e e ,  except Nextwave. In astion, the principal of 
Snaphe, Stephen Robem, has a history of making f* against NextWave. Mr. bbem vias 
the Ma.naging Dmmr of NY Telecom, LLCwfiich previously filed a petition co deny assignment 
appkarions Ned by a fonner NextWave companyu In fact, NY Telecom was a pany to 
numerous other proceedings involving opposition to NextWave applications?’ NY Telecom also 
was a party to a Notice of Appeal and a Petition for Review of a Cammission’s Order grandog 
assignment of license applications from a former NextWave company to c;lPutar.’’ The 
petition to deny was later viirhdmwn as parr of a setdement agreemen?‘ and the D.C cireuir 
cases dismissedy Mr. Robem’ history of filings against NextWave, coupled with the fact that 

E ’  

support it:anidxtii n~ &pxuff&d+ If& caigtal of a davmcnr is w signed oris signed with inrun to 
defeat rhe purpo~ of this section, or an elrcuonic rtpmducdwdce n u  mrmin a facsimile s‘ignaturc, ir maybe 
suickcn as a sham and hlw, and h e  mater may p l a a d  as though thc document had nevcrbccn filed.”)(eaphasii 
&ea). 
21 Czrmkim Tnkig Te&Maarmr A& Fritdaa pkrcbrgr. Public Nokc. 1 1 FO;: ILd 3030 (1996) (srating a 
pleading maybe deemed frivolour if there 21c no good grounds a, suppon ir or if i was lilcd to c a w  delay). 

nA-gHi&%h W e s . L . P . , A f d ~ d ~ ,  12FcCILd 19627,16(1997);fnp‘eratllia? 
gC& T ~ I ~ ~ ~ W I C ~ ~ U I + & ~ ~ A U ,  9 F(x;RDd 2642,2657 (1993) (swhg a frivolous complaint is one rhu is 
fM plis1ou1 researching or mviewing thc unaurying facts or is bycd on vgumena rha haw been nLcd and 
mjecud byrhc Cornmikin). 7hr other fvton rhe Gmmiuion considers arc: ’(1) s u ~ ~  by rhc pcrLioneis 
principh or offiirs admitting rhe obsuwxive plupose; (2) h e  arirhhoklkg of information nkvvlr to disposkion of 
the rqucsrcd ksw; (3) chc absence d anyrrrronabk turi for rhe dvcm &gations in h e  petition; and (4) 
cconornic mothion indicating a delaying purpow’ Id 

z’ SceDctition to Dcny (“Dcdtan”) f i i  by Eldondo Gmm&m, LLC ad NY ’Ickcom LLC on Novunber 
5,2003. in Cinguhr Wmhs and NextWave SaCkFCK Gmxnt fortbe Full and Partid hignrncnt of ‘Ihhry-Four 
B d b a n d  P c m d  Communicuionr Servim Licenses, WT Doda No. 03-217. Exhibit 1 to rhe Petition iDdicarcs 
Stephen Robem was rhe  Muugtq: DLeaor of NY Telecom, =when the Pcdrion was fkd. S i c  EMondo 
docs not appear in IIIC FWs U k d  Licewing Synem C W ” )  as a commtsion liccnxf. NnnWave ha not 
been abIe toconfirm il Mr. Robcm IIZS m iorcrrn inrhar enrityas ahU 

NY TeeleMm AppLcption for R&w, Fi Nos. 000855872, a 4  NY Teekcan kquesi for Public Proccodrng 
hgadng NcaWavei Comuucrion Ob 

rhcse filings as mpscnurive manem in which tbcypdcipated, they mayhave filed orhcr p&ons +t 
NextWave as MU. 

ON and Reuoclt$n of Liccnss Jur arc not Tuncly Gnsuucud. File 
Nu3 0000855872. u d.. NY Tckom Rep Y y IO Nex~Wave, FJC No. Mxx)855872. a al Since NY Tekeom I;ned 

cases wre lied in ihc US. Coun of Appc;rL for the D.C &tit vld MR assigned G c  Nos. 0)- 1067 .d 
04-1068. 

Se W& T h & i b s  B ~ M ~ ~ A ~  Wrlxhd.fPaitlnlo,?hydRaWS& 
A- FCPublic No&, 19 FCZ Rcd 5240 (2004). 

z 7 E l D m d h o G i a b k  L L C v F . C C , z O o I W L 6 1 2 7 b S ( ~ h 2 6 , ~ ~ ) .  



Snapline onlyfikd competing appbcations against NextWave’s WCS k n s e  Icnewa1 appKdons, 
is a clear indication that Snapline’s p+purpose for f h g  is to delay or obsuuct NextWave’s 

costs. The motivation here maybe Financial as well. ?he Commission should consider Mr. 
Roberts’ prior and current condum and hir nurnemus, repetitive F i g s  that single out 
NextWave, and conclude that the primuy purpose for Snapline’s fhgs is to deky or obsnuct 
NextWave. Snapline’s strike pleadings should be ditmjssed 

Conclusion 

bwiness. In the contar of heptwkm senlement, M I  Telecom obdmd n;nbursement Tor 

In conclusion, NextWave respecdullyreqwsts that the Commission expeditiousfyanend to 
this mmr, dismiss Snapline‘s ‘infod ob@ons” and any other Snapline ‘applkarions” that m y  
be pending, and grant NextWave’s R e d  Applkations forthe following M O ~ :  (1) Snapline’s 
fint set of comperjng applicarions filed a g a h  the Renewal Applicadons were pmpedy dismissed; 
(2) Snapline’s second set of competing applicadons, to the extent they are still pending, should be 
dismissed as untlnely filed, as defecdve and incomplete, and for failure of pmper service on 
NextWave; (3) SnapWs "informal objections” ~vere  not served on NextWave, do not satisfy rhe 
Commission’s Rquirements for informal objecthm, and are nothing more than elecuonic copies of 
competing applications h a t   we^ pmpedydismissed Even taken as infomral objections, the filings 
rise no subsrand and material questions of fact that the Commission has not already addmsed for 
all WCS licensees in the W&O& and (4) Snapline’s filings am nothing mom than s v i l p  
pkadings fkd for the sole purpose of delaying or obsuucting Nextwave’s business, a motivation 
d m  is clear from the prior and m n t  Eonducr of Snapline’s principal who has. in rhis case and in 
the pasb singled out NexcWave with obsuuctive filings. 

WC5 licensees, including NextMve, whose licenses are in full force and effect, who are in 
good standing with the Gmmission, who t i d y  filed their license renewal applications, and who 
have been granted an excension of rtne to sadsfysubstantial service pursuant to &e W&O& 
have every legidmate expectatton of license  newd dl at this tlne. Under all these circunnmces, the 
Commission shod expedhEous~~pose of the Snaplir~ filings and grant the Renewal 
Apptications. 

sel to NextWave Wireless Inc. 

cc: JenniferMcCarrhy 



CERTIFICATE OF SERVICE 

I. Peter Andros, cenify on this 8* day of August, 2007, a copy of the fotegohg has been 
served via elecaonic mail or first dass m;Ul postage pre-p'd, to the folbwing: 

Stephen M. Roberts 
Snapline C~IMIWI~X~OM, LLC 
5350 Poplar Avenue, Suite 875 
NIemphk,TN 38119 

Roger Noel 
Federal CoMnunications G d i  
445 Twlfth Srreet, SW 
Washington, Dc20554 

Robii J. Ghen 
Nextel Specrnun Acquisition Grp. 
2001 Edmund Halley Drive 
Raro~  VA 2019 1 

bm!xmQm 

Thomas L. Gibson 
GuunQUular8EPaging 
219 South Marine Drive, Suite 206 
Tamuning, GU96911 
IgibS0- 

Raie*si 
Horizon WkGm LLC 
201 N. Union St. R 360 
Alexandria VA 22314 

Mathew D o d  
W a d e l  NC License CDrpordtion 
9735 A Nonhcross Center Gun 
Huntersville, NC 28708 

MaryMd>ermoa 
NIELOS Jnc. 
PO Box 1990 
401 SpMg Lane 
Waynesboro, VA 22980 
~ & m u ~ M e l o s . c ~  

J O ~  EPF 
Feded Communications Commission 
445 Tarelfrh Sueet, SW 
Washington, DC 20554 

MiaLQvnik 
CELL" 
1403 3W Sum, Nw 
Washington, D.C 20007 - 
DavidLLaFutia 
Thornas Glltiemt 
Lukas, Nace, Gurierrez & Sachs, Charrered 
1650 Tysons Bbd, Suite 1500 
W VA 22102 

~ f c c h . c o q  

David H. Armkread 
General G w e l  CT Gmmunicarions, Inc. 
loo0 Prqress P k e  NE 
Concord, Nc 28025 
e e r n v . c t c . n e t  

Eric W DeSilva 
W*Rein&Fieldine.LLP - 
1776K Street, NW 

&il& nile .wincorn 

olarles P. Fearhemun 
BellSouth Mobile %a, Inc. 
1155 Pedtree  Sum, NE., Suke 1800 
Atlanta, GA 30309 

David Don 
Comast Grp. 
2001 PemylVan;a Avenue, N.W.: Suite 500 
Washmgron, DCZoo06 
Slavic-doMcorncart.com 

washington, E 2 0 0 0 6  

4903512 



JdfnyE. Smirb 
COMCASTWCS C o ~ i o n S ,  Snc. 
1500 Marhet street 
Phikdtlphia, PA 19103 

Sheik A Chen 
PXXK Ttiangle communications, Inc. 

Holmdel NJ 07733 
77hngSueRRoad 

Paul J. Siderbrand 
W i o n  Barker Knauer, Up 
2300 N Street, NW 
Suite 700 
Washingro~ DC 20037-1 128 

d o k l a W . ~  

GregoryN-ke 

One Shd Square, Suite 15% 
su;pos offshore Sew-kes chnpany 

701 Po& Suer 
NeworLans, LA 70139 

Guy Benson 
Federal Communicarions Commission 
445 TaJfrh Sum, SW 
Washington, Dc20554 
GW.belVOI@ fcc.eov 

Michael F e m e  
F&d COmmUnicationr Commirshn 
445 Tpxlfrh Street, SW 
wa&lgroo, Dc 20554 
&&&ael.fem@ fc- 

Jennifer Mccarrhy 
Vice President, Reguktory A f f k  
NemWave Wuekss ILK. 
12670 High Bluff Drive 
SwDiego,CA92130 
j m c d -  e 

4903512 


